UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA

ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

March 10, 2005

Dennis C. Whet zal,

Chapter 7 Trustee

Post Office Box 8285

Rapid City, South Dakota 57709

M. Kevin Symanowski
1206 18t h Street Nort hwest
Reeder, North Dakota 58649

Subject: In re Sturgis Meat Service, Inc.,
Chapter 7, Bankr. No. 02-50012

Dear Trustee Whetzal and M. SymanowsKki :

The matter before the Court is Trustee Dennis C. \Whetzal's
Fi nal Report and Proposed Distribution and Applications for
Conpensation and the letter-objection to the Proposed
Distribution filed by Kevin Symanowski. This is a core
proceedi ng under 28 U.S.C. 8 157(b)(2). This letter decision
and acconpanyi ng order shall constitute the Court’s findings and
concl usi ons under Fed.Rs.Bankr.P. 7052 and 9014(c). As set
forth below, M. Symanowski’s amended proof of claimwll be
recogni zed.

Sunmary. The deadline to file a proof of claimin this
Chapter 7 case was October 21, 2002. Creditor Kevin Symanowski
timely filed a proof of claimon October 21, 2002. He stated he
and his wife Lynette were owed $13,100 for some cattle they
delivered for which Debtor did not pay them and $10,000 on a
“service contract” investnent.

Trustee Dennis C. \Whetzal filed his Final Report and
Proposed Di stribution on Decenmber 21, 2004. From assets of the
estate, he proposed a snmall distribution to general unsecured
creditors, which were listed in the Report.
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On January 10, 2005, Kevin Symanowski advised the Court by
letter that his original proof of claimerroneously stated that
his claimwas secured rather than unsecured. He stated that he
uncovered his error when he noted that Trustee Whetzal had not
i ncluded his claimanong the unsecured clains that were to be
paid in part. The Court docketed M. Symanowski’s letter as
both an anmended proof of claim and an objection to Trustee
Whet zal s Proposed Distribution.?

A tel ephonic hearing on the Proposed Distribution was hel d
February 23, 2005. Trustee Whetzal advised the Court that he
had no objection to allowing M. Symanowski’s amended claimto
be paid as an unsecured claim The Court took the matter under
advi senment .

Di scussion. The Court has reviewed the applicabl e case | aw
regardi ng anmendnents to tinely filed proofs of claim and is
satisfied that M. Symanowski’s anmended proof of clai mshoul d be
recogni zed.

The decision to allow an amendnent to a claimis
within the sound discretion of the bankruptcy court.
In re Wenn Ins. Agency, 178 B.R 792, 798 (Bankr
WD. M. 1995); In re Fischer, 109 B.R 384, 387
(Bankr. E.D. M. 1989), aff'd 131 B.R 137 (E.D. M.
1990). Once the initial observance of the tine
limtations for filing a proof of claimis preserved,
the courts should be liberal in allowing creditors to
amend their proofs of claim and such amendnents may
be made at any stage of the proceedi ngs as required by
t he bankruptcy court's -equitable mandate. In re
Donovan Wre & Iron Co., 822 F.2d 38, 39-40 (8th Cir
1987); Jensen v. Unhl enhopp (I n re Uhl enhopp), 508 F. 2d
412, 414 (8th Cir. 1975); In re Faul kner, 161 F. 900,
903 (8th Cir. 1908). As long as the original proof of
claimis tinely filed, and discloses facts "show ng an
assertion of a claim against the estate and an
intention by the claimant to share in its assets,”" a
basis exists for the court to allow a proposed
amendnent. Tarbell v. Crex Carpet Co., 90 F.2d 683,

1A group known as the “Service Contract Investors” also
objected to Trustee Whetzal’'s Proposed Distribution. That
obj ection was withdrawn at the February 23, 2005, hearing.
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685-86 (8th Cir. 1937). Thus, anmendnents are generally
al l oned when "the purpose is to cure a defect in the
claimas originally filed, to describe the claimwth
greater particularity or to plead a new theory of
recovery on the facts set forth in the original
claim" Fischer, 109 B.R at 387 (quoting United
States v. I nt ernati onal Hori zons, I nc. (In re
| nternational Horizons, Inc.), 751 F.2d 1213, 1216
(11th Cir. 1985)).

In re Farm and I ndustries, 305 B.R 497, 504 (Bankr. WD. M.
2004); see also F.D.I.C. v. Union Entities (In re BE-Mc
Transport Co.), 83 F.3d 1020, 1026-27 (8th Cir. 1996); and
Maynard Savi ngs Bank v. Mchels (In re Mchels), 286 B.R 684,
691-92 (B.A.P. 8th Cir. 2002)(anmendnent to informal proof of
cl aim made after deadline recognized).

One aspect of M. Symanowski’s claimmay still need further
i nvestigation, however. The original claim indicated it was
conposed of two parts: $13,100 for cattle that were delivered
but not paid for and $10,000 on a service contract. Trust ee
Whet zal and M. Symanowski will need to confer on whether the
total claimis $13,100 with $3,100 owed for cattle and $10, 000
owed on a service contract or whether the total claimis $23, 100
with $13,100 owed for wunpaid cattle and $10,000 owed for a
service contract. M. Symanowski and his wife should then file
a second anended proof of claimthat clearly sets forth their
correct claim

At the hearing, Trustee Whetzal advised the Court that he
needed to revise his Final Report and Proposed Distribution
because sone accountant’s fees were erroneously excluded. Since
t hat change needs to be nade and al so since a second anmended
proof of claimby the Symanowskis may be filed, the Court asks
Trustee Whetzal to withdraw his Decenber 21, 2004, Final Report
and Proposed Distribution and then file and notice a revised
one.

By separate letter, the Court will also be requesting sone
additional information regarding the tax refund and Trustee
Whet zal ' s proposed distribution of those funds. Trustee Wet zal
may want to delay filing his revised final report and proposed
distribution until the Court’s concerns about the tax refund are
resol ved.
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An order sustaining M. Symanowski’'s letter objection to
Trust ee Whetzal’'s Decenber 21, 2004, Final Report and Proposed
Distribution will be entered.

Si ncerely,

/sl lrvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

| NH: sh

CC. case file (docket original; serve parties in interest)



